RULES AND REGULATI ONS
PENNSYLVANI A GAM NG CONTROL BOARD
[58 PA. CODE CHS 492, 493 and 494]

Draft Tenporary Regul ations

The Pennsyl vania Gam ng Control Board (Board), under
authority in 4 Pa.C. S. § 1202 (relating to general and
specific powers), has drafted tenporary regulations to
facilitate the pronpt inplenentation of 4 Pa.C. S. Part 11
(relating to gam ng), enacted by the act of July 5, 2005
(P.L. 572, No. 71)(Act 71). Included in this draft are
regul ations pertaining to the hearings and appeal s process
and procedure before the Board. Upon adoption of the
regul ations by the Board, the Board's tenporary regul ations
will be added to Part VII (relating to Gam ng Contr ol
Board). By publishing these regulations in draft form the
Board seeks public comment prior to the adoption of the
regul ati ons.

Cont act Per son

Interested persons are invited to submt witten
comments, suggestions or objections to the draft tenporary
regul ations to the Pennsyl vani a Gam ng Control Board,

O fice of Communications, P.O Box 69060, Harrisburg, PA



17106- 9060, ATTENTION: Public Comment. The public comrent

period will end on Friday, January 15, 2006.

THOVAS A. DECKER

Chai r per son



Title 58.
Part VII.

Subpart H.

CHAPTER 492.

w w w W W W w

§ 492.

CHAPTER 493.

w w w W w

492.

492.

492.

492.

492.

492.

492.

493.

493.

493.

493.

493.

RULES AND REGULATI ONS
TI TLE 58. RECREATI ON
CHS. 492, 493 and 494

PENNSYLVANI A GAM NG CONTRCL BQARD

TABLE OF CONTENTS

Recreation

Gam ng Control Board

PRACTI CE AND PROCEDURE
HEARI NGS AND APPEALS

1. Cenerally

2. Definitions

3. Ofice of Hearings and Appeal s

4. Hearing officers

5. Presiding officers

6. Hearings generally

7. Prehearing and other conferences

8. Presentation and effect of stipulations
PLEADI NGS

1. Cenerally

2. Formal conplaints

3. Satisfaction of formal conplaints

4. Petitions generally

5. Petitions for declaratory orders



493. 6. Answers

493.7. Intervention

493. 8. Consolidation

493.9. Anendnents and withdrawal of pleadings
493.10. Mdtions generally

493.11. Prelimnary notions

w w w W wWw W w

493.12. Mdtions for summary judgnent and judgnent on
t he pl eadi ngs
CHAPTER 494. HEARI NG PROCEDURE
§ 494.1. Cenerally
8§ 494.2. Oral hearings
8§ 494.3. Docunentary hearings
8§ 494.4. Report or recommendati on of the presiding
of ficer
494.5. Revi ew
494. 6. Reopening of record
494.7. Rehearing or reconsideration
494.8. Exceptions
494.9. Briefs and oral argunent

494.10. Reports of Conpliance

w w w W w W w

494.11. Appeal s



Subpart H. PRACTI CE AND PROCEDURE

CHAPTER 492. HEARI NGS AND APPEALS

§ 492.1. Cenerally.

This subpart governs practice and procedure before the
Board, and is intended to supplenment 2 Pa.C. S. 8§ 101, et
seq. (relating to admnistrative |aw and procedure), and 1
Pa. Code, Par t |1 (relating to general rules of

adm nistrative practice and procedure).
§ 492.2. Definitions.

The following words and ternms, when used in this
subpart, have the follow ng neanings, unless the context

clearly indicates otherw se:

Consent Agreenent — An agreenment by all parties nmade
to resolve a disputed matter within the jurisdiction of the

Boar d.

Director, Ofice of Hearings and Appeals - The
i ndi vi dual designated by the Board to adm nister the Ofice
of Hearings and Appeals, who shall report to the Executive
Director of the Board on admnistrative and operational

matters.

Docunentary Hearing — A proceeding limted to a review

of docunentary evidence submtted by the parties, including



docunents, depositions, affidavits, interrogatories, and

transcripts.

Ex parte - An oral, witten, or el ectronic
communi cation of any kind, concerning a matter pending
before the Board, by a party or interested person to a
Board nenber or Presiding Oficer outside the presence of,

and/ or wi thout the know edge of the other party.

Hearing — A proceedi ng, docunentary or oral, initiated
by the filing of a conplaint, answer, petition, notion,

exceptions or by order of the Board.

Hearing Oficer — An individual designated by the
Board to conduct a hearing relating to licensing, a
violation of the act or this part, or any other nmatter

within the jurisdiction of the Board.

Exceptions - A formal objection to a report or

recommendation of a Presiding Oficer.

Ofice of Hearings and Appeals - A division of the
Board charged with adm nistrating and conducting hearings
relating to licensing, violations of the act, this part or

other matters as the Board may direct.

Oral Hearing — A proceeding wherein the parties my
present sworn testinony, documents or other evidence, and

of which a verbatimrecord is nade.



Prehearing conference- A proceeding to establish a
schedul e, discuss offers of settlenent and identify other

i ssues as the Board or Presiding Oficer may direct.

Presiding Oficer — A nmenber of the Board, or other
person designated by the Board to conduct a proceeding.
This definition supersedes 1 Pa. Code 8 31.3 (relating to

the definition of presiding officer).
§ 492.3. Ofice of Hearings and Appeals.

(a) The Ofice of Hearings and Appeals (OHA) shall
consist of a Director, Cerk, Hearing Oficers, support
staff and clerical assistants as may be necessary to carry

out the duties and responsibilities of the office.

(b) The Director is responsible for the adm nistration
of all mtters assigned to the OHA, including docketing,
tracking, assignnment of matters to Presiding Oficers,
ensuring that reports or recommendations are tinely nmade to
the Board, providing admnistrative support to the Board
and Presiding Oficers, and such other duties as the Board

may direct.
§ 492.4. Hearing officers.

(a) A Hearing Oficer is also a Presiding Oficer.
Hearing O ficers nust be attorneys in good standing wth

the Supreme Court of Pennsylvania and shall be responsible



for the timely disposition of assigned natters. They nay be
di scharged by the Board only for msconduct or good cause

shown.
(b) Duties of the Hearing Oficers may include:

(1) Conducting full and conplete hearings,

partial and bifurcated hearings.
(2) Taking depositions or testinony of w tnesses.

(3) Submtting reports or recommendations to the

Boar d.
(4) Oher matters as the Board may direct.

(c) A Hearing Oficer may withdraw from a proceeding
when he deens hinself disqualified or he may be w thdrawn
by the Board for good cause found after tinely affidavits
al | egi ng personal bias or other disqualification have been
filed and the nmatter has been heard by the Board or another
Presiding Oficer to whom the Board has delegated the

matter for investigation and report.

(d) This section supersedes 1 Pa. Code § 35.186

(relating to disqualification of a presiding officer).
§ 492.5. Presiding officers.

(a) When evidence is to be taken in a proceeding, the

Chairman or a Presiding Oficer may preside at the hearing.



(b) The Board and Presiding Oficers shall have the

foll ow ng powers and authority:

(1) To regulate the course of hearings, including
the scheduling thereof, subject to the approval of the
Board, and the recessing, reconvening, and the adjournnent
thereof, unless otherwise provided by the Board, as

provided in 8§ 494.1(a) (relating to generally).
(2) To administer oaths and affirmtions.
(3) To issue subpoenas.

(4) To rule upon offers of proof and receive

evi dence.
(5) To take or cause depositions to be taken.

(6) To hold appropriate conferences before or

during heari ngs.

(7) To dispose of procedural matters, but not,
before a proposed report, if any, to dispose of notions
made during hearings to dismss proceedings or other

notions which involve final determ nation of proceedi ngs.

(8) Wthin their discretion, or upon direction of
the Board, to certify any question to the Board for

consi deration and di sposition.



(9) To submt their proposed reports in

accordance wth this part.

(10) To take other action appropriate to the
di scharge of their duties as may be designated by the Board

and aut hori zed by the act.

(c) Except to the extent required for the disposition
of ex parte matters as authorized by law and by this part,
no Presiding Oficer shall, in a proceeding, consult with a
person or party on a fact in issue unless upon notice and

opportunity for parties to participate.

(d) Presiding Oficers shall conduct fair and
inmpartial hearings and maintain order. Any disregard by
partici pants or counsel of rulings of the Presiding Oficer
on matters of order and procedure shall be noted on the
record, and if he deenms it necessary, shall be nmde the

subject of a special witten report to the Board.

(e) In the event that participants or counsel should
engage in disrespectful, di sorderly, or  contunaci ous
| anguage or conduct in connection with any hearing, the
Presiding Oficer may imediately submt to the Board his
report thereon, together with his reconmmendations, and in

hi s discretion suspend the heari ng.

10



(f) Rulings of Presiding Oficers may not be appeal ed
during the course of a hearing or conference except in
extraordinary circunstances where a pronpt decision by the
Board is necessary. In such instance, the nmatter shall be
referred forthwith by the Presiding Oficer to the Board

for determ nation

(1) An offer of proof made in connection with an
objection to a ruling of the Presiding Oficer rejecting or
excluding oral testinony shall be a statenent of the
substance of the evidence which counsel contends would be
adduced by testinony. If the excluded evidence is in
docunmentary or witten form a copy of the evidence shall
be marked for identification and shall constitute the offer

of proof.

(2) Unless the Board acts wupon a question
referred by a Presiding Oficer for determnation within 30

days, such referral shall be deened to have been deni ed.

(g) This section supercedes 1 Pa. Code 88 35.185-

35.190 (relating to presiding officers).

§ 492.6. Hearings generally.
(a) Unless the Board hears the matter directly, the
Chairman shall refer all matters to the OHA, provided,

however , that the Chairman may, in his discretion,

11



designate a nenber of the Board, or other qualified person
to serve as Presiding Oficer in a particular matter.

(b) Hearings shall be shall be public, except as
provided in section 1206(f) of the act (relating to board
m nutes and records).

(c) Hearings shall be docunentary unless otherw se
designated by the Board or Presiding Oficer, or
constitutionally perm ssible and may provide for:

(1) Receipt of sworn testinony.

(2) Receipt of all relevant docunentary evidence.

(3) Opportunity for parties to be heard.

(4) A conplete evidentiary record.

(5) Subm ssion of a report or recomrendations to
t he Board.

(6) Unless required for the disposition of ex
parte matters authorized by law, no party shall communicate
directly or indirectly, in connection with any issue of |aw
or any matter of fact which is disputed, with the Chairman
or Presiding Oficer, except upon notice and opportunity
for all parties to participate.

(d) Al hearings shall be conducted in Harrisburg,

Pennsyl vani a, unl ess otherw se directed by the Board.

12



(e) Notice of hearings shall be provided to al
parties, shall be in witing and served in accordance wth
subsection (f).

(f) Orders, notices, and other docunents originating
with the Board, including forns of Board action, conplaints
and simlar pleadings, and other docunents designated by
the Board for this purpose, shall be served by the Cerk by
mai | .

(g) Parties who wish to contest notice of a violation
or objection are required to file notice with the OHA by
mail within 15 days of the date of the notice of the
viol ati on or objection.

(h) Mdtions shall be filed with the Cerk and shall be
docketed and referred to the Board or Presiding Oficer for
di sposition as appropri ate.

(i) Hearings shall be scheduled by the OHA except for
licensing hearings which shall be scheduled as the Board
may direct. Hearings for violations of the act shall be
schedul ed within 60 days of the initiation of action by the
Bur eau.

(j) Participants may waive hearings in which case the
Board or Presiding Oficer may dispose of the matter
without a hearing on the basis of submttals, consent

agreenents, and proposed orders.

13



(k) Verbatim hearing transcripts will be available to
interested persons for a transcription fee prescribed by
t he Board.

(I') This section supplenents 1 Pa. Code, Part 11,
Subchapter B, 88 35.101-35.251 (relating to hearings and
conf erences).

8§ 492.7. Prehearing and ot her conferences.

(a) A prehearing conference may be scheduled by the
Board or Presiding Oficer at their discretion. The Board
or a Presiding Oficer my also schedule a prehearing
conference at the request of one party or by agreenent of
the parties.

(b) Wen the Board or Presiding Oficer directs that
a prehearing conference be held, all parties shall appear
at the tine and place designated. Notice of the tine and
pl ace of the conference shall be given to all parties. At
the discretion of the Presiding Oficer, the conferences
may be conducted tel ephonically.

(c) The following matters shall be considered at
pr eheari ng conference:

(1) The possibilities for settlenment of the

proceedi ng, subject to the approval of the Board.
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(2) The ampunt of hearing time which wll be
required to dispose of the proceeding and the establishnment
of a schedul e of hearing dates.

(3) Oher natters that nay aid in expediting the
orderly conduct and disposition of the proceeding and the
furtherance of the public interest, including, but not
limted to, the foll ow ng:

(1) The sinplification of the issues.

(1i) The exchange and acceptance of service
of exhibits proposed to be offered in evidence.

(iii) The obtaining of adm ssions as to, or
stipulations of, facts not remaining in dispute, or the
authenticity of docunents which mght properly shorten the
heari ng.

(iv) The limtation of the nunber of
W t nesses.

(v) The discovery or production of data.

(vi) OGher matters as may properly be dealt
with to aid in expediting the orderly conduct and
di sposition of the proceeding.

(d) This section supplenents 1 Pa. Code 88 35.111-

35.116 (relating to prehearing conferences).

15



8§ 492.8. Presentation and effect of stipulations.

(a) Independently of the orders or rulings issued by
the Board or Presiding Oficer relating to prehearing and
ot her conferences, the participants my stipulate as to
relevant matters of fact or the authenticity of relevant
docunents. The stipulations may be received in evidence at
a hearing, and when so received shall be binding on the
participants with respect to the matters stipul at ed.

(b) This section supercedes 1 Pa. Code 8§ 35.155

(relating to presentation and effect of stipulations).

CHAPTER 493 PLEADI NGS
§ 493.1. Cenerally.
(a) Pleadings permtted are as foll ows:
(1) Conpl aints.
(2) Petitions.
(3) Motions.
(4) Answers to pl eadings.
(5) Exceptions.
(6) Appeals.
(b) Filing fees for pleadings, copies and other
adm nistrative requests shall be in accordance with a fee

schedule published by the Board in the Pennsylvania

16



Bulletin, available on the Board’s website, and in the
Ofice of the derk.

(c) Al pleadings shall be filed with the COerk. The
Clerk will issue a file nunber, or if a file nunber has
al ready been issued, stanp the pleadi ng accordi ngly.

(d) This section supplenents 1 Pa. Code 88 35.1-35.7
(relating to applications; and formal conplaints).

§ 493.2. Formal conpl aints.

(a) Procedures for conplaints shall be in accordance
with 1 Pa. Code 88 35.9-35.11 (relating to fornal
conplaints), and as supplenented by this part.

(b) Conplaints may be filed by parties, applicants,
eligible appl i cants, i censees, permttees, per sons
registered or certified by the Board, the Bureau, and other
per sons designated by the Board.

(c) A proceeding against a |icensee, permttee, or
enpl oyee of a licensee or permttee shall be brought on by
witten conplaint filed by the Bureau, which shall include
a statenent setting forth in ordinary and concise |anguage
the charges and the acts or omssions supporting such
char ges.

(d) Wthin 15 days of service of the conplaint filed

by the Bureau, the respondent may file with the Cerk a

17



notice of defense, in which he may perform one of the

fol | ow ng:

(1) Request a hearing.

(2) Admt the accusation in whole or in part.

(3) Present new nmatters or explanation by way of
def ense.

(4) State any legal objection to the conplaint.

(e) The respondent may be entitled to a hearing on the
merits if he files the required notice of defense wthin
the tinme allowed by subsection (d), and any such notice
shall be deened a specific denial of all parts of the
conpl aint not expressly admtted.

(f) Failure to tinely file the required notice of
defense or to appear at the hearing shall constitute an
adm ssion of all mtters and facts contained in the

conplaint and a waiver of the respondent’s rights to a

hearing, but the Board may, in its discretion, order a
heari ng.
(g0 Al affirmative defenses shall be specifically

stated, and wunless objection is taken as provided in
subsection (d)(4), all objections to the form of the
conpl aint shall be deenmed wai ved.

(h) The derk shall deliver or send by mail a notice

to all parties at |least 10 days prior to the hearing.

18



(i) Applicants may request a hearing on any matter by
filing a conplaint, or as part of a petition for specia
relief. Wen a request for a hearing is initiated by
conplaint or petition, the party making the request shall
state in clear and concise |anguage the reasons for
requesting a hearing and the basis for the request. The
Board shall act on the request in accordance wth due
process and its duties and obligations under the act.

(j) Applicants who receive notice of deficiencies may
file objections to the notice, and request a hearing by
filing a conplaint. The conplaint shall state in clear and
conci se language the basis for the objections, and the
relief sought.

(k) Applicants who object to nonadjudicatory actions
of the Board nay file objections to the action by filing a
conpl ai nt. The conplaint shall state in clear and concise
| anguage the basis for the objections, and the relief
sought .

(') This section supplenents 1 Pa. Code 8§ 35.9-35.14.
(relating to formal conplaints; and orders to show cause).

§ 493.3. Satisfaction of formal conplaints.

(a) If the respondent satisfies a formal conplaint

either before or after a hearing, a statenent to that

effect signed by the conpl ainant shall be filed with the

19



Clerk setting forth that the conplaint has been satisfied
and requesting dism ssal or withdrawal. Except as requested
by the parties, the Board will not be required to render a
final order upon the satisfaction of a conplaint.

(b) Inlieu of a hearing, the conplainant and
respondent may certify to the Board or Presiding Oficer
that a Consent Agreenent has been reached satisfying the
conpl aint. The Consent Agreenent shall be presented to the
Board and the Board shall enter an Order, if appropriate,

i ncorporating and adopting the Consent Agreenent.

(c) This section supersedes 1 Pa. Code § 35.41
(relating to satisfaction of conplaints).

§ 493.4. Petitions generally.

(a) Petitions may be filed by parties, applicants,
eligible appl i cants, | i censees, permttees, per sons
registered or certified by the Board, and other persons
desi gnated by the Board.

(b) Petitions for relief shall be in witing, shal
state clearly and concisely the grounds, the interest of
the petitioner in the subject matter, the facts relied
upon and the relief sought.

(c) The procedure for petitions shall be in accordance
with 1 Pa. Code 88 35.17-35.19 (relating to petitions).

Al'l petitions shall conformto 8 491.2 (relating to filing

20



general ly) and chapters 495 and 497 (relating to
docunentary filings; and tine), and shall be served on al
persons directly affected and on other parties whom
petitioner believes will be affected by the petition,
i ncluding the Board. The service shall be evidenced wth a
certificate of service filed with the petition.
(d) Copies shall also be served in accordance with the
Board’ s direction.
(e) This section supplenents 1 Pa. Code 88 35.17-
35. 19.
8§ 493.5. Petitions for declaratory orders.
(a) Petitions for declaratory orders to resolve a
di sputed matter, or renove uncertainty shall be filed wth
the Cerk for disposition by the Board at its discretion.
Petitions for declaratory orders shall
(1) Include a statenent of fact.
(2) Describe the interest of the petitioner.
(3) Cearly and concisely state the issue which
is the subject of the petition.
(4) Cte all relevant statutory and regul atory
provi sions and case | aw.
(b) Declaratory orders and rulings shall have the sane

status as decisions or orders in adjudicated cases.

21



(c) This section supersedes 1 Pa. Code § 35.19
(relating to petitions for declaratory orders).

§ 493.6. Answers.

(a) Answers to conplaints, petitions, notions and
other pleadings shall be filed with the Cerk within 20
days after the date of service, unless a different tine is
prescri bed by statute, the Board or Presiding officer.

(b) The procedure for answers shall be in accordance
with 1 Pa. Code 88 35.35-35.40 (relating to answers).

(c) This section supplenents 1 Pa. Code 88 35.35-
35. 40.

§ 493.7. Intervention.

(a) The right to intervene in a proceeding before the
Board or a Presiding Oficer is within the sole discretion
of the Board. Wien a Petition to intervene is filed with
the Board, the Board shall issue a determ nation as soon
as practicable. Wen a petition to intervene is filed
with a Presiding Oficer, the Presiding Oficer shal
i mediately notify the Board, and request a decision on
t he intervention.

(b) The procedures for requesting intervention shal
be in accordance with 1 Pa. Code 88 35.27-35.32 (relating
to intervention) and 1 Pa. Code 8§ 35.36 (relating to

answers to petitions to intervene).

22



(c) This section supplements 1 Pa. Code § 35.27-
35.32, and § 35. 36.

8§ 493.8. Consolidation.

(a) The Board or Presiding Oficer, with or wthout
nmotion, may order proceedings involving a comobn question
of law or fact to be consolidated. The Board or Presiding
Oficer may meke orders concerning the conduct of the
proceedi ng as may avoi d unnecessary costs or del ay.

(b) The section supercedes 1 Pa. Code § 35.45
(relating to consolidation).

§ 493.9. Amendrents and withdrawal of pleadings.

Amendrments and w thdrawal of pleadings shall be in
accordance with 1 Pa. Code 88 35.48-35.51 (relating to
anmendnent and wi t hdrawal of pl eadings).

§ 493.10. Motions generally.

The procedures for notions shall be in accordance with
1 Pa. Code 88 35.117-35.180 (relating to notions).

§ 493.11. Prelimnnary notions.

(a) A prelimnary notion may be filed by a party, and
shal |l state specifically the grounds relied upon, and shal
be limted to the foll ow ng:

(1) A notion questioning the jurisdiction of the

Board or the Presiding Oficer.

23



(2) A nmotion to strike a pleading that is
insufficient as to form
(3) A notion for a nore specific pleading.

(b) Except when a notion for a nore specific pleading
is filed, an answer to a prelimnary notion shall be filed
within the time period ©prescribed for answers to
conplaints, petitions and notions. Al prelimnary notions
shal|l be raised at the sane tine.

(c) If a notion for nore specific pleading is filed,
no answer may be filed until further directed by the Board
or Presiding Oficer.

(d) A prelimnary notion shall be decided by the Board
or Presiding Oficer within 30 days of the filing of the
not i on.

(e) If a prelimnary notion to strike is granted, the
partici pant who submtted the stricken pleading has the
right to file an amended pleading within 10 days of service
of the order.

(f) This section supplenents 1 Pa. Code 88 35.177-
35.180 (relating to notions).

8§ 493.12. Motions for summary judgnent and judgnment on
t he pl eadi ngs.
(a) Motion for Judgnent on the Pl eadings. After the

pl eadi ngs are closed, but within a time so that the hearing
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is not delayed, a participant nmay nove for judgnent on the
pl eadi ngs. An answer to a notion for judgnment on the
pl eadings may be filed wthin 20 days of the date of
service of the notion.

(b) Mdtion for Summary Judgnent. After the pleadings
are closed, but within a tinme so that the hearing is not
del ayed, a party may nove for sumrmary judgnent based on the
pl eadi ngs and depositions, answers to interrogatories,
adm ssi ons and supporting affidavits.

(1) An answer, including an opposing affidavit to
a notion for summary judgnment, may be filed within 20 days
of the date of service of the notion

(2) The answer may be supplenented by pleadings
and depositions, answers to interrogatories or further
affidavits and adm ssi ons.

(c) Decisions on notions.

(1) The Board or Presiding Oficer wll grant or
deny a notion for judgnent on the pleadings or a notion for
sumary judgnent, as appropriate. The judgnent sought wll
be rendered if the pleadings, depositions, answers to
interrogatories and adm ssions, together wth affidavits,
if any, show that there is no genuine issue as to a
material fact and that the noving participant is entitled

to a judgnent as a matter of |aw If a notion is granted
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by a Presiding Oficer, it shall be in the form of a
recommendati on which shall be subject to exceptions, and
shal | be in witing. As in the —case of ot her
recommendati ons, the procedures regardi ng exceptions to the
Board apply.

(2) The Presiding Oficer may recommend a parti al
summary judgnent if the pleadings, depositions, answers to
interrogatories and adm ssions, together with affidavits,
if any, show that there is no genuine issue as to a
material fact and that the noving participant is entitled
to a judgnent as a matter of |law on one or nore but not all
out standi ng i ssues. The Presiding Oficer will grant or
deny the notion in the formof a recomended deci sion.

(d) This section supplenents 1 Pa. Code, Subchapter
D., 88 35.177-35.180 (relating to notions).
§ 493.12. Di scovery.

Di scovery shall be in accordance with 1 Pa. Code 88

35. 145-35.152 (relating to depositions).

CHAPTER 494. HEARI NG PROCEDURE
§ 494.1. Cenerally.

(a) A Hearing Calendar of all proceedings set for
hearing will be maintained by the Cerk to the Board. All

matters required to be determ ned upon the record shall be
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pl aced on the hearing calendar, and will be in their order
of assignnment as far as practicable. All matters will be
heard in Harrisburg, unless a different site shall be
determ ned by the Board. The Board, in its discretion with
or without notion, for cause nmay at any tine with due
notice to the participants advance or postpone any
proceedi ng on the hearing cal endar.

(b) Hearings wll be held before the Board or
Presiding Oficer, and all appearances, including staff
counsel participating, shall be entered upon the record,
with a notation on whose behalf each appearance is made. A
notation shall be made in the record of the nanmes of the
menbers of the technical staff of the Board participating,
i ncl udi ng accountants, and ot her experts, who are assisting
in the investigation of the matter. This section
supercedes 1 Pa. Code 88 35.123 and 35.124 (relating to
conduct of hearings; and order of procedure).

(c) In oral and docunentary hearings, neither the
Board nor the Presiding Oficer shall be bound by technical

rules of evidence, and all relevant evidence of reasonably

probative value may be received. Reasonabl e exam nati on
and cross-examnation shall be permtted at all oral
heari ngs.
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(d) Subsection (a) supercedes 1 Pa. Code §& 35.102
(relating to hearing cal endar).

§ 494.2. Oal hearings.

Oral Hearings shall be conducted in accordance with 1
Pa. Code 88 35.121-35.126 and 88 35.137-35.173 (relating to
hearings; and evidence and w tnesses).

§ 494.3. Docunmentary heari ngs.

(a) Docunentary hearings shall be held before the
Board or a Presiding Oficer.

(b) The parties shall be notified at |east 15 days
prior to the date set for hearing, and the evidentiary
record shall be closed 5 days prior to the date set for
heari ng.

(c) Parties may submt docunments and other evidence,
except that w tnesses shall not testify. Depositi ons and
interrogatories may be taken at any tine prior to the
cl ose of the evidentiary record, and may be introduced for
consi deration by the Board or Presiding Oficer.

(d) Transcripts of public input hearings, if any,
shall be included in the evidentiary record for the
Board’ s considerati on.

§ 494.4. Report or recomendation of the presiding

of ficer.
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(a) A report or recomendation of the Presiding
Oficer may be required by the Board, in both oral and
docunent ary heari ngs.

(b) The Presiding Oficer shall file and certify with
the Board a verbatim record of any oral hearing, al
docunents submitted for consideration, and a report or
recommendation, when required, as soon as practicable
after the conclusion of the hearing and expiration of the
time for filing of briefs.

(c) The presiding officer’s report or recomendation
shal |l include a statenent of:

(1) Findings and conclusions, as well as the
reasons or basis therefore, upon all the material issues of
fact, law, or discretion presented on the record.

(2) The appropriate regulation, order, sanction
relief, or denial thereof.

(3) Al facts officially noticed, relied upon in
t he deci sion.

(d) The report or recomrendation shall be in witing,
provided to all parties, and shall be part of the public
record, except for matters and naterials designated as
confidential by the Board. Service shall be as provided in

8§ 492.6 (e) (relating to hearings generally).
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(e) This section supplenents 1 Pa. Code 88 35.201-
35.206 (relating to proposed reports).

§ 494.5. Review

(a) The record of the hearing shall be transmtted to
the Board and shall be nade available to all parties.

(b) The Board shall review the record of the hearing
and the report or recommendation of the Presiding Oficer
The Board mmy adopt sone or all of the recomrendations,
conduct a full or partial de novo hearing, or remand all or
part of the matter to the Presiding Oficer for the taking
of additional evidence or clarification of issues, or make
an adj udi cati on based on the record.

(c) Al parties shall have the right to file a brief
prior to a final order of the Board.

8§ 494.6. Reopening of record.

(a) After the conclusion of the hearing, a participant
in a proceeding may file with the Presiding Oficer, prior
to the issuance of a report or recomendation, otherw se
with the Board, a petition to reopen the proceeding for the
pur pose of taking additional evidence. The petition shal
set forth clearly the facts clainmed to constitute grounds
requiring reopening of the proceeding, including material
changes of fact or law alleged to have occurred since the

heari ng was concl uded.
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(b) Answers shall be filed within 10 days of service
of the petition. If no answers are filed, objections to
the granting of the petition are waived.

(c) As soon as practicable after the filing of the
petition and answer, the Board or Presiding Oficer wll
grant or deny the petition.

(d) Prior to filing his report or recomendation, the
Presiding Oficer, after notice to the participants, nay
reopen the proceedings for the reception of further
evidence on his own notion, if he had reason to believe
that conditions of fact or of |aw have so changed as to
require, or that the public interest requires, the
reopeni ng of the proceedings.

(e) Prior to the issuance by the Board of a final
order, the Board, after notice to the participants, may
W thout notion reopen the proceeding for the reception of
further evidence, if the Board has reason to believe that
conditions of fact or |aw have so changed as to require, or
that the public interest requires, the reopening of the
pr oceedi ng.

(f) This section supersedes 1 Pa. Code 88 35.231-

35.233 (relating to reopening of record).

31



8§ 494.7. Rehearing or reconsideration.

(a) A party to a proceeding may file an application
for rehearing or reconsideration by Petition within 15 days
after the final order of the Board. The petition shall
state concisely the alleged errors in the adjudication or
other order of the Board. |If a final order or other order
of the Board is sought to be vacated, reversed or nodified
by reason of matters that have arisen since the hearing and
deci sion or order, or by reason of a consequence that would
result from conpliance therewith, the matters relied upon
by the petitioner shall be set forth in the petition.

(b) No answers to petitions for rehearing or
reconsideration will be entertained by the Board. If the
Board grants the rehearing or reconsideration, an answer
may be filed by a participant within 15 days after the
I ssuance of t he or der granting reheari ng or
reconsi derati on. The response shall be confined to the
i ssues upon which rehearing or reconsideration has been
gr ant ed.

(c) Unless the Board acts wupon the petition for
rehearing or reconsideration within 30 days after it is
filed, the petition shall be deened to have been deni ed.

(d) This section supersedes 1 Pa. Code § 35.241.

(relating to application for rehearing or reconsideration).
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§ 494.8. Exceptions.

(a) A party my file exceptions to the report or
recomendati ons of the Presiding Oficer within 10 days of
the date of the report or recomendations, unless the tine
i s extended upon good cause shown.

(b) Exceptions nust be in witing, filed with the
Clerk, and state with particularity the nmatter objected to,
including the portion of the record where the basis of the
obj ecti on may be found.

(c) The party filing the exceptions shall attach a
brief with the filing. The brief shall set forth the
party’s position in clear and concise ternms and shall be in
accordance with 1 Pa. Code § 35.212 (relating to content
and form of briefs on exceptions). The length of the brief
may be limted by the Presiding Oficer. The brief shall
be served on the Board, the Presiding Oficer and other
parties of record.

(d) Failure to file a brief on exceptions within the
time allowed shall constitute a waiver of all objections of
the report or recommendati ons. Exceptions to any part of
the report or recommendations may not thereafter be raised
before the Board in oral argunent, if such is permtted, or
in an application for rehearing or reconsideration, and

shall be deenmed to be waived. The Board may refuse to
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consi der exceptions to a ruling admtting or excluding
evidence unless there was an objection at the tinme the
ruling was nmade or within any deferred tine provided by the
Presiding Oficer.

(e) Exceptions shall be considered by the Board and

shall be limted to the record established during the
adm ni strative hearing. However, the Board nay permt
evi dence not already established in the record if

conpel ling reasons are shown for its subm ssion, the party
requesting its admssion did not previously know of its
exi stence, and its existence could not have been discovered
with the exercise of reasonable diligence.

(f) The Board will conduct a docunentary hearing on
the exceptions within 30 days of receipt of the exceptions
brief, unless exigent circunstances require a |onger period
of tine. The Board may grant or deny the exceptions in
whol e or in part.

(g0 The Board shall publish its final order in
consi deration of the Presiding Oficer’s report or
recommendation and any filed exceptions, and notify all
parties by regular mail.

(h) This section supplenents 1 Pa. Code 88 35.211-

35.214 (relating to exceptions to proposed reports).



8§ 494.9. Briefs and oral argunent.

(a) Al parties shall be afforded an opportunity to
submt briefs prior to a final order of the Board. Briefs
shall be filed with the d erk. If a case has previously
been assigned to a Presiding Oficer, a copy of the brief
shall be submitted to the Presiding Oficer.

(b) Oral argunent on substantial issues may be heard
at the discretion of the Board or Presiding Oficer.

8§ 494.10. Reports of conpliance.

(a) When a person subject to the jurisdiction of the
Board is required to do or performan act by a Board O der,
permt, or license provision, there shall be filed with the
Clerk wthin 30 days following the date when the
requi renent becones effective, a notice, stating that the
requirenent has or has not been net or conplied wth,
unl ess the Board provides otherwi se for conpliance or proof
of conpliance.

(b) This section supersedes 1 Pa. Code § 35.251
(relating to reports of conpliance).

§ 494.11. Appeals.

(a) A party may appeal final orders of the Board in
accordance with the act, in the form prescribed in the
Pennsylvania Rules of Appellate Procedure. Notice of

Appeal shall be filed with the d erk.

35



(b) Filing of an appeal shall not stay enforcenent of
the decision or final order of the Board unless the stay is
obtained fromthe court upon application in accordance wth
the Rules of Appellate Procedure, or from the Board upon
such terns and conditions as it deens proper.

(c) Wthin ten days, the party filing the Notice of
Appeal shall file a concise statenent of matters conpl ai ned
of with the Ofice of the Clerk. Mtters not raised in the

statenment will be waived.
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