RULES AND REGULATI ONS
TI TLE 58. RECREATI ON
PENNSYLVANI A GAM NG CONTROL BOARD
[58 PA. CODE CH. 436]
Subpart B. LICENSING REG STERI NG CERTI FYI NG AND PERM TTI NG
Response to Public Comment
CHAPTER 436. HORSEMEN S ORGANI ZATI ONS

8§ 436.1. Definitions.

Comment :

Under definitions, revise the definition of horsenen to
read as follows: Horsenen: A thoroughbred owner or trainer, a
st andardbred owner, trainer, or driver who races a horse at a
|icensed racing entity in the current or prior calendar year and
neets the nmenbership requirenments of the horsenmen’ s organization
to participate in the receipt of benefits therefrom
Response:

The suggested revision conflicts wth the Pennsyl vani a Race
Hor se and Devel opnent Act (Act). Accordingly, the Board

declines to nake this change.

Coment :
In the definition for the term“Health Benefits,” second

i ne down, between “naintai ned by” and “horsenen’s organi zati on”

delete “the” and replace with “a”. There is nore than one



horsenmen’ s organi zation in Pennsylvania and using the indefinite
article “a” denonstrates that point.
Response:
The Board accepts this recommendati on.
Comment :

The defined term “Horsenman” be changed in its entirety as
foll ows: Horsenen — A thoroughbred or standardbred horse owner
or trainer who enters and runs a horse at a licensed racing
entity in the current or prior year and neets the nmenbership
requi renents of his or her horsenmen’s organi zation operating at
such licensed racing entity to participate in the receipt of
benefits therefrom The first change is to be consistent with
how the defined termis used throughout Chapter 436. The
changes in the third and fourth |ine down was nmade to make cl ear
that the horsenen can only receive benefits fromthe horsenen
organi zati on who operates at the licensed racetrack where such
horsenmen enter and run their horses. The current |anguage coul d
be interpreted to nean that a horse owner or trainer who does
not qualify for benefits at his own horsemen’s organization
could qualify for benefits at another horsenen’s organization.
The PTHA wi shes to avoid the confusion and the proposed change

clarifies the issue.



Response:

The Board has adopted the change of “Horseman” to
“Horsenmen” but declines to nake the other suggested revisions.
Conmment :

In the definition for the term “Pension Benefits,” second

i ne down, between “naintained by” and “horsenen’s organi zati on”

delete “the” and replace with “a”. There is nore than one
horsenmen’ s organi zation in Pennsylvania and using the indefinite
article “a” denonstrates that point.
Response:

The Board accepts this recommendati ons.
Comrent :

In the definition for the term*®“Horsenen’ s organi zati on

officer,” in connection with the phrase in the fourth |ine down:
“any nenber of its executive board,” it is not clear whether the
Board i ntends “executive board” to nean the executive commttee
of the board of directors. |If the Board does so intend that
meani ng, then the PTHA proposes that the said phrase be changed
to “any nenber of the executive conmittee of the board of
directors” to clarify the intended neaning. |[|f not, then the
Board needs to amend the existing | anguage to clarify its

i nt ended neani ng.

Response:

The Board has anended the regulation to clarify its intent.



8 436.3. Licensing of officers, directors, representatives and

fiduciaries.

Comrent :

The PTHA proposes that subsection (a) of section 436.3 be
anmended in its entirety as foll ows:

(a) Every officer, director or representative of a
horsenen’ s organi zation who is presently el ected or appointed
and duly authorized to act on behalf of the horsenen’s
organi zation, or any individual duly authorized to act in a
fiduciary capacity on behalf of horsenen, shall be licensed as a
key enpl oyee by the Board pursuant to 8 435.3 (relating to key
enpl oyee |icense).

The reason for the requested change is to nmake cl ear that
the application for a key enpl oyee |license by these individuals
shoul d only be made until after such individuals are el ected or
appoi nted. These are el ected or appointed positions and
therefore, subject to change. As such, the present |anguage of
section 436. 3(a) does not address the issue of whether the
application for a key enployee |license should be nade before or
after the particular individual is elected or appointed to the
position requiring the license. For exanple, the termof office
for the directors of the PTHA will expire in Decenber, 2007.
WI1l the nenbers running in an election for the open board of

directors positions need to be licensed before they win their



el ection or will they not be able to assunme the position until
they obtain the key enployee license? Although it may seem
obvious to sone that they would not be required to obtain the
key enpl oyee license prior to the election, interpretations wl|l
vary and the PTHA is interested in guarding against nultiple
interpretations and the PTHA believes that the coments

descri bed above acconplish this objective.

Response:

The Board accepts this recommendation. Additionally, the
term*“license” was changed to “permt” to reflect a different
| evel of scrutiny for elected or appointed officers, directors,
representatives or fiduciaries of the horsenmen’s organization.
Comment :

Anot her scenario that needs to be addressed is when a key
enpl oyee license application for an officer, director,
representative or fiduciary is denied. The issue is whether
such individual will be required to resign fromthat position or
be precluded fromparticipating in any gamng activities. The
gam ng activities is only a part of the total operations of a
horsenmen’ s organi zati on and these individuals serve very
i nportant functions to serve the varying needs of the horsenen’s
organi zation. As such, it would be unfair to require an
officer, director, representative or fiduciary who is el ected

and is doing a good job for the horsenen’s organi zation to



resi gn, because he or she is denied frombeing |licensed as a key
enpl oyee. Therefore, the PTHA proposes that this section
436. 3(a) be anended to include the foll ow ng | anguage
i medi ately at the end thereof: “In the event that a present
officer, director, representative or fiduciary of a horsenen’s
organi zation is denied frombeing |licensed as a key enpl oyee as
required by this section 436.3(a), such officer, director,
representative or fiduciary shall be precluded from engaging in
any activity of the horsenen’s organi zation invol ving gam ng
funds allocated to, received by or distributed fromthe
hor senen’ s organi zation; provided, however, such individuals may
continue to serve the horsenen’s organi zation in their elected
or appointed position in all other areas of operations of the
hor senen’ s organi zation.”
Response:

The Board accepts this recomendati on.
Comment :

PTHA proposes that Subsection (b) of Section 436.3 be
anended in its entirety to read as foll ows:

(b) A person who is a third party provider of health or
pensi on benefit plan to a horsenen’s organi zation or a |icensed
attorney or accountant representing horsenen’s organi zati ons

shall be exenpt fromthe requirenents of this section



The reason for specifically exenpting attorneys and
accountants fromthe licensing requirenents is that attorneys
and accountants who represent horsemen’s organi zations in the
negotiation of live racing agreenents and related matters coul d
be deened to be within the neaning of the defined term
“horsenen’s organi zati on representative” and therefore, would be
required to be licensed as a key enpl oyee under the proposed
section 436.3 of the Horsenmen’s Regul ations. The role of
attorneys and accountants in representing horsenen’s
organi zations is tantambunt to an independent third party having
no vested interest in the business of the horsemen’ s
organi zation, such as third party providers of health and
pensi on benefit plans. As such, PTHA believes that section
436. 3(b) shoul d be anmended to include attorneys and accountants
who represent horsenen’s organi zations in the exenption fromthe
licensing requirenments of section 436.3(a) of the Horsenen's
Regul ations. To do otherw se, m ght di sadvantage the horsenen’s
or gani zati ons, because good attorneys and accountants may be
deterred fromrepresenting horsenen’s organi zati ons due to this
[ icensing requirenent.

Response:

A change was nmade to reflect that attorneys and accountants

who represent horsenmen or the horsenen’ s organi zation are not

required to be permtted unless they are a duly el ected or



appoi nted officer, director, representative or fiduciary of the
horsenen’s organi zation. Only if these individuals are acting
in the capacity stated in 8 436.3(a) will it be necessary for
themto submt to a background check

8§ 436.6. Health and pension benefit plans.

Comrent :

Under section 436.6(a)(1)(2) Health and Pension plans. W
currently have a health programin place, how would this affect
t he progranf?

Response:

Until such tine as the funds designated for health benefits
are generated and distributed to the horsenmen’s organi zation,
the Board will not require a subm ssion of the health plan for

approval .



